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DETAILED ACTION 



Response to Arguments 

Applicant's arguments, see Response to Restriction Requirement, filed July 28, 2005, 
with respect to a restriction requirement for claims 1-30 and election of species requirement in 
the event of the election by applicant of Group I have been fully considered and are persuasive. 
The requirements of restriction and election of species have both been withdrawn. 



Priority 

Acknowledgement is made of Applicant's claim for priority under 35 U.S.C. 120 as a 
continuation-in-part of Application No. 10/029,404, filed on December 20, 2001, and issued as 
U.S. Patent No. 6,891,079 on May 10, 2005. 



Information Disclosure Statement 



The information disclosure statements (IDS) submitted on September 29, 2003, October 
30, 2003, December 16, 2004 and January 10, 2005, were each filed after the mailing date of 
the Application on June 27, 2003. The submissions are in compliance with the provisions of 37 
CFR 1.97. Accordingly, the information disclosure statements are being considered by the 
examiner. 



Application/Control Number: 10/608,661 
Art Unit: 3761 



Page 3 



Claim Objections 

Claim 17 is objected to under 37 CFR 1 .75(c), as being of improper dependent form for 
failing to further limit the subject matter of a previous claim. Applicant is required to cancel the 
claim(s), or amend the claim(s) to place the claim(s) in proper dependent form, or rewrite the 
claim(s) in independent form. Claim 17 is a duplicate of Claim 16. 

Claims 19 and 23 are objected to as being unclear regarding the phrase "not 
substantially affecting the growth rate of Gram positive bacteria." Examiner has found several 
references teaching more substantial antimicrobial activity by saponin contained in Yucca 
extract against Gram positive bacteria than Gram negative bacteria, each attributing this result 
to the morphological difference between Gram positive and Gram negative organisms, i.e. the 
outer membrane of a Gram positive bacteria organism only contains an outer peptidoglycan 
membrane which is not a sufficient permeability barrier to lipophilic solutes which Nostro 
teaches to be a more effective solvent in the extraction of saponin (Nostro et al, Letters in 
Applied Microbiology, 2000, 30, pp. 379-384). Gram negative organisms have an outer 
phospholipidic membrane making this outer membrane impermeable to lipophilic solutes. 
Therefore, Examiner requests that Applicant set forth in their response to this Office Action a 
clear definition of "not substantially affecting" with respect to the growth rate of Gram positive 
bacteria. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for 
patent or (2) a patent granted on an application for patent by another filed in the United 
States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for 
purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 
21(2) of such treaty in the English language. 

Claims 1-30 are rejected under 35 U.S.C. 102(e) as being anticipated by Howard et al 
(U.S. Patent No. 6,552,171). 

With respect to Claim 1: Howard teaches a hydrolyzed jojoba protein solution for use in skin 
lotions, creams, and sanitizing wipes (Col. 3, lines 4,5,11,12). Howard teaches compositions for 
hand lotion (Col. 8, Table 6) and hand cream (Col. 9, Table 7) comprising said jojoba protein 
solution, as well as Yucca extract and green tea extract, which contains catechin, considered 
here as a broad spectrum antimicrobial. 

With respect to Claims 3 and 4: Howard teaches that the hand lotion and hand cream solutions 
comprising the jojoba protein both comprise Yucca extract present in 0.03% by weight (Col. 8, 
Table 6). 
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With respect to Claim 5: Howard teaches that the hand lotion and hand cream solutions also 
contain green tea extract (Col. 8, Table 6 and Col. 9, Table 7) whose active ingredient is 
catechin, which has widely known antioxidant and antimicrobial uses. 

With respect to Claims 7 and 8: Howard teaches that the green tea extract is present in both 
the hand lotion and hand cream solutions in 0.05% by weight (Col. 8, Table 6 and Col. 9, Table 
7) Therefore the catechin is present in at most 0.05% by weight of the solution. 

With respect to Claim 9: Howard teaches that the hand lotion and hand cream solutions are 
also comprised of goldenrod extract, used as an astringent in both solutions (Col. 8, Table 6 and 
Col. 9, Table 7). 

With respect to Claim 10: Howard teaches a hydrolyzed jojoba protein solution for use in 
sanitizing wipes (Col. 3, lines 4,5,11,12). Howard teaches hand cream and hand lotion solutions 
comprised of Yucca extract and green tea extract (Col. 8, Table 6 and Col. 9, Table 7), which 
contains catechin, considered here to be a broad spectrum antimicrobial. 

With respect to Claims 12 and 13: Howard teaches that the hand lotion and hand cream 
solutions comprising the jojoba protein both comprise Yucca extract present in 0.03% by weight 
(see Col. 8, Table 6). 

With respect to Claims 14 and 15: Howard teaches that the hand lotion and hand cream 
solutions also contain green tea extract whose active ingredient is catechin, which has widely 
known antioxidant and antimicrobial uses. 
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With respect to Claims 16 and 17: Howard teaches that the green tea extract is present in both 
the hand lotion and hand cream solutions in 0.05% by weight (Col. 8, Table 6 and Col. 9, Table 
7) Therefore the catechin is present in at most 0.05% by weight of the solution. 

With respect to Claim 18: Howard teaches that the hand lotion and hand cream solutions are 
also comprised of goldenrod extract, used as an astringent in both solutions (Col. 8, Table 6 and 
Col. 9, Table 7). 

With respect to Claim 19: Howard teaches creating a jojoba solution that can be used in 
sanitary wipes, hand lotion and hand cream, that is comprised of Yucca extract (Col. 8, Table 6, 
Col. 9, Table 7). The roots of Yucca species plants contain a saponin (see Yahoo Geocities 
reference, page 1, paragraph 12) and saponins are a class of triterpenes. Nostro teaches that 
antimicrobial activity is attributed to terpenes. He also teaches that plant extracts containing 
saponin exhibit bacterial growth inhibition of both Gram positive bacteria and Gram negative 
bacteria (Nostro et al, Letters in Applied Microbiology, 2000, 30, pp. 379-384 (provided by 
Applicant). 

With respect to Claims 21 and 22: Howard teaches that the hand lotion and hand cream 
solutions comprising the jojoba protein both comprise Yucca extract present in 0.03% by weight 
(see Col. 8, Table 6 and Col. 9, Table 7). 

With respect to Claim 23: Howard teaches creating a jojoba solution that can be used in 
sanitary wipes, hand lotion and hand cream, that is comprised of Yucca extract and green tea 
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extract which contains catechin, considered here to be a broad spectrum antimicrobial (Col. 8, 
Table 6, Col. 9, Table 7). The roots of Yucca species plants contain a saponin (see Yahoo 
Geocities reference, page 1, paragraph 12) and saponins are a class of triterpenes. Nostro 
teaches that antimicrobial activity is attributed to terpenes. He also teaches that plant extracts 
containing saponin exhibit bacterial growth inhibition of both Gram positive bacteria and Gram 
negative bacteria (Nostro et al, Letters in Applied Microbiology, 2000, 30, pp. 379-384 (provided 
by Applicant)). 

With respect to Claims 25 and 26: Howard teaches that the hand lotion and hand cream 
solutions comprising the jojoba protein both comprise Yucca extract present in 0.03% by weight 
(see Col. 8, Table 6). 

With respect to Claims 27 and 28: Howard teaches that the hand lotion and hand cream 
solutions also contain green tea extract whose active ingredient is catechin, which has widely 
known antioxidant and antimicrobial uses. 

With respect to Claims 29 and 30: Howard teaches that the green tea extract is present in both 
the hand lotion and hand cream solutions in 0.05% by weight (Col. 8, Table 6 and Col. 9, Table 
7) Therefore the catechin is present in at most 0.05% by weight of the solution. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

Claims 2, 6, 11, 20, and 24 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Howard et al in view of Sato (Japanese Patent No. 200101 1496). 

With respect to Claim 2: Howard does not teach which specific species of Yucca is used. Sato 
teaches a sterilization detergent comprised of Yucca Schidigen extrudate for cleaning a working 
machine and the fingers of its operator (see Abstract). Sato teaches that the Yucca Schidigen 
extrudate contributes antifungal effect even after the ethanol in the composition has evaporated 
(see Abstract). Therefore it would be obvious to use Yucca Schidigen (also known as Yucca 
Schidigera) as the species of Yucca extract in the jojoba solution taught by Howard. 

With respect to Claim 6: Howard does not teach an antimicrobial that conforms to any of the 
items in the group set forth in claim 6. Sato teaches a sterilization detergent that is comprised of 
ethanol (see Abstract). Alcohols are known in the art for their antimicrobial uses, therefore it 
would be obvious to modify the jojoba protein solution taught by Howard to contain ethanol, as it 
would impart additional microbial function. 
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With respect to Claim 11: Howard does not teach which specific species of Yucca is used. Sato 
teaches a sterilization detergent comprised of Yucca Schidigen extrudate for use on a working 
machine and the fingers of its operator (see Abstract). Sato teaches that the Yucca Schidigen 
extrudate contributes antifungal effect even after the ethanol in the composition has evaporated 
(see Abstract). Therefore it would be obvious to use Yucca Schidigen (also known as Yucca 
Schidigera) as the species of Yucca extract in the jojoba solution taught by Howard. 

With respect to Claim 20: Howard does not teach which specific species of Yucca is used. Sato 
teaches a sterilization detergent comprised of Yucca Schidigen extrudate for use on a working 
machine and the fingers of its operator (see Abstract). Sato teaches that the Yucca Schidigen 
extrudate contributes antifungal effect even after the ethanol in the composition has evaporated 
(see Abstract). Therefore it would be obvious to use Yucca Schidigen (also known as Yucca 
Schidigera) as the species of Yucca extract in the jojoba solution taught by Howard. 

With respect to Claim 24: Howard does not teach which specific species of Yucca is used. Sato 
teaches a sterilization detergent comprised of Yucca Schidigen extrudate for use on a working 
machine and the fingers of its operator (see Abstract). Sato teaches that the Yucca Schidigen 
extrudate contributes antifungal effect even after the ethanol in the composition has evaporated 
(see Abstract). Therefore it would be obvious to use Yucca Schidigen (also known as Yucca 
Schidigera) as the species of Yucca extract in the jojoba solution taught by Howard. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Melanie J. Hand whose telephone number is 571-272-6464. The 
examiner can normally be reached on Mon-Thurs 8:00-5:30, alternate Fridays 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on 571-272-1 115. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Melanie J Hand 
Examiner 
Art Unit 3761 
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